I. INTRODUCTION
In principle, different treaty systems' do not systemically affect each other. However, under certain conditions, different treaty systems can affect each other by relying on or accounting for treaty application or treaty interpretation. 2 There are a number of methods to account for a treaty in the operation of another independent treaty. These different methods have limits regarding the extent of their application and thus are worth exploring.
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1. A "treaty system" used here refers to a group of treaties established under an international regime. For instance, the various agreements under the World Trade Organization are within a treaty system.
2. For purposes of this Article, the terms "relying on" and "taking into account" refer to introducing other treaties or norms of international law through treaty interpretation or direct application. Moreover, "taking into account" other treaties includes all situations where treaty interpreters consider the language of other treaties, including relying on other treaties. non-WTO treaties may help to harmonize the different treaty systems and reduce potential conflicts between WTO treaties and other treaties (such as environmental treaties).
This Article explores possible ways of accounting for non-WTO treaties by focusing on the method of treaty interpretation. Although commentators have debated the prudence of applying non-WTO treaties 3 in the WTO system, 4 this Article explores the various methods of accounting for non-WTO treaties and clarifies the difference between the application and interpretation of WTO treaties. This Article's focus on treaty interpretation will create a framework for WTO treaty interpreters to apply and account for non-WTO treaties.
II. VARIOUS METHODS OF TAKING NON-WTO TREATIES INTO ACCOUNT

A. Through Incorporation
It is common for a treaty to incorporate some provisions of another treaty or some external norms. There are a number of examples of such incorporation in the WTO treaty system. For instance, Article 3(2) of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) provides that " [t] he Members recognize that it serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law." 5 Thus, the DSU incorporates the norm of customary rules of interpretation of public international law to assist with the interpretation of WTO agreements. As discussed below, the Vienna Convention on the Law of Treaties (VCLT) provides the customary rules for interpretation of public international law, and they are consistently applied in 6 all WTO dispute settlement cases. This is an example of incorporating external norms into the WTO treaty system through a WTO provision.
There are examples of more explicit and direct incorporation of other When incorporating a non-WTO treaty or an external norm, a WTO agreement can set forth qualifications. For instance, Article 1.1 of the TBT Agreement defines TBT measures by referring to those adopted within the United Nations system and international standardizing bodies.' 3 However, Article 1.1 still requires the context, object, and purpose of the TBT Agreement to be taken into account.14 Article 1.1 provides, "General terms for standardization and procedures for assessment of conformity shall normally have the meaning given to them by definitions adopted within the United Nations system and by international standardizing bodies taking into account their context and in the light of the object and purpose of this Agreement. When a WTO agreement explicitly incorporates a non-WTO treaty into its text, the interpreters of the WTO agreement are bound by the application of the incorporated non-WTO treaty. The WTO treaty interpreters may also need to interpret the treaty through different methods provided in Articles 31 and 32 of the VCLT. Thus, when interpreting the incorporated treaty, WTO treaty interpreters might not only need to consider the context, object, purpose, and subsequent practice of the WTO agreement, but also the incorporated non-WTO treaty.
Concerning the form of incorporation, a relevant issue is whether including a general statement in the preamble of a treaty can be considered as an incorporation of another treaty. For example, the sustainable development statement in the first paragraph of the preamble of the Agreement Establishing the World Trade Organization (Establishing Agreement) could be considered to indirectly incorporate other environmental agreements so that WTO treaty interpreters are enabled to apply them. The pertinent portion of the preamble provides:
Recognizing that their relations in the field of trade and economic endeavour should be conducted... allowing for the optimal use of the world's resources in accordance with the There are a couple of reasons not to consider the statement in the preamble to be an incorporation clause. First, the preamble is not the main text of the treaty. The preamble helps treaty interpretation by providing context. As provided in Article 31(2) of the VCLT, "The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes... ,17 Since the VCLT has characterized the preamble as context for the purpose of treaty interpretation, it should not be considered an incorporation clause. Also, the statement in the Establishing Agreement does not specify which environmental agreements are incorporated. Therefore, it would be difficult for treaty interpreters to rely on such a general statement to directly apply any specific environmental agreements. Nevertheless, this statement does provide a contextual basis for accounting for environmental agreements through treaty interpretation. Another issue concerning the status of an incorporated treaty is whether an incorporated non-WTO treaty should be viewed as the "context" of the incorporating WTO agreement, or whether the incorporated treaty becomes "text" of the incorporating WTO treaty. If the incorporating treaty becomes text, treaty interpreters need not rely on the concept of "context" to interpret it. The Panel in CanadaPharmaceutical Patents took the position that an incorporated non-WTO treaty should be considered as "context" to be taken into account by the treaty interpreter:
The Panel noted that, in the framework of the TRIPS Agreement, which incorporates certain provisions of the major pre-existing international instruments on intellectual property, the context to which the Panel may have recourse for purposes of interpretation of specific TRIPS provisions, in this case Articles 27 and 28, is not restricted to the text, Preamble and Annexes of the TRIPS Agreement itself, but also includes the provisions of the international instruments on intellectual property incorporated into the TRIPS Agreement, as well as any agreement between the parties relating to these agreements within the meaning of Article 31 (2) This Article disagrees with the Panel's view. A treaty interpreter is required to look at the "context" to interpret a term in the "text" of a treaty. The "context" is not the interpreted term itself; instead, the "context" is used to interpret the term. However, a treaty incorporated into a WTO agreement becomes part of the "text" of the WTO agreement. The application of the text from the incorporated non-WTO treaty is by its nature an application of the incorporating WTO agreement. It is incorrect to say that the incorporated treaty is a "contextual element." Since the incorporated treaty has become the text of the incorporating WTO agreement, the terms in the incorporated treaty may require interpretation through determining their ordinary meaning and examining the context of such terms.
B. Through Inherent or Implied Power
In addition to the direct incorporation of a non-WTO treaty by a WTO agreement enabling WTO treaty interpreters to directly apply non-WTO treaties, another complication arises regarding whether the treaty interpreters can take into account non-WTO treaties in other situations. One way to account for non-WTO treaties is to consider the application of other international norms and inherent power of treaty interpreters. 1 9 Some commentators argue that the WTO panels and the Appellate Body do have inherent jurisdiction but that recognition of this jurisdiction does not give them carte-blanche to use any international law principles to resolve WTO disputes. Inherent jurisdiction permits WTO Tribunals to apply only international law rules that satisfy three conditions. First, the application of the international law rule must be necessary for the WTO Tribunal to properly exercise its adjudicatory function. Second, the rule in question must have no substantive content of its own. Third, its application must not be inconsistent with the Covered Agreements. This third condition is particularly important: it requires careful scrutiny of the Covered Agreements in general terms and with regard to the effect of the proposed application of a principle in a [Vol. 22:1
given case. 2°T he Appellate Body in Mexico -Taxes on Soft Drinks attributed a limited scope of inherent power to the treaty interpreters. Their report provides:
WTO panels have certain powers that are inherent in their adjudicative function. Notably, panels have the right to determine whether they have jurisdiction in a given case, as well as to determine the scope of their jurisdiction. In this regard, the Appellate Body has previously stated that "it is a widely accepted rule that an international tribunal is entitled to consider the issue of its own jurisdiction on its own initiative, and to satisfy itself that it has jurisdiction in any case that comes before it." Further, the Appellate Body has also explained that panels have "a margin of discretion to deal, always in accordance with due process, with specific situations that may arise in a particular case and that are not explicitly regulated.'
Another way is to consider the application of other international norms to be within the scope of the implied power of a tribunal. Some argue that the power to apply other international laws might be thought of as implied from the provisions of the Covered Agreements establishing WTO Tribunals, taken as a whole and read in the light of their objects and purposes (one of which is the establishment ofjudicial dispute settlement). This is effectively stating that the WTO Agreements impliedly authorize panels to do all that is necessary to fulfill their (judicial) function, which is an application of the principle of utility. 22 Reliance on the methods of inherent or implied power for the purpose of accounting for other international norms is constrained by the nature of the norms. If the applied international rule is a general rule of international law, such as one that is necessary to fulfill the judicial function of treaty interpreters, the application of non-WTO rules through reliance on these methods is less difficult. However, if it is not a general rule of international law, these methods are not very useful to the application of non-WTO rules. For instance, it is 20. Id. 
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implausible for a treaty interpreter to ascertain that accounting for an environmental treaty in interpreting a WTO agreement is an implied or inherent power. Such a general statement allows treaty interpreters to add to or to diminish the rights and obligations of the WTO Members. This result breaches Article 3(2) of the DSU, which requires that recommendations and rulings "cannot add to or diminish the rights and obligations provided in the covered agreements.,
23
C. Through Treaty Interpretation
The last method of accounting for other treaties is through treaty interpretation. Since all treaties are part of international law, the interpretation of any treaty must be in accordance with the treaty interpretation principles under public international law. WTO agreements are not exempt from this general principle. The dispute settlement procedures under Article 3(2) of the DSU requires treaty interpreters "to clarify the existing provisions of [the covered] agreements in accordance with customary rules of interpretation of public international law." 24 The principles provided in Article 31 of the VCLT are customary rules and have been uniformly applied in WTO dispute settlement cases. 25 Thus, the Appellate Body and the dispute settlement panels have consistently relied on the VCLT provisions to interpret WTO provisions.
III. DIFFERENCE BETWEEN TREATY INTERPRETATION AND TREATY APPLICATION
The inherent and implied powers and the incorporation of non-WTO treaties in a WTO agreement can serve as the bases for the WTO panels and Appellate Body to "apply" non-WTO treaties. Methods of treaty application are concerned with the scope of laws, that is, the applicable laws or the sources of law to be applied. Methods of treaty interpretation account for various factors including other treaties in order to correctly and properly apply the interpreted treaty.
Some argue that little difference exists between a treaty interpretation and a treaty application. For instance, they contend:
The distinction between application and interpretation is not concrete and it may in some cases be difficult to determine whether a WTO Tribunal is applying international law or 23 simply using international law to interpret a WTO provision. The answer to this question may not make a large difference from a practical perspective. 26 While this argument has some strength, it is not complete. From the perspective that external rules should be applied, treaty interpretation and treaty application are the same when accounting for non-WTO treaties.
In the process of a dispute settlement, treaty interpretation and treaty application can both be involved. For instance, when interpreting the WTO rules, a panel or the Appellate Body must apply the VCLT to interpret various WTO agreements in order to account for non-WTO treaties. There are three conceptual steps in this process: (1) applying the VCLT, (2) taking into account non-WTO treaties, and (3) interpreting a WTO agreement. Thus, treaty application (the application of non-WTO rules such as the VCLT) and treaty interpretation (the interpretation of WTO agreements) are interrelated.
However, treaty interpretation and treaty application are different in nature and have independent functions. "All interpretation pursues meaning within a penumbra of discursive formations. ' 27 Treaty interpretation is a process of discovering the proper meaning of treaty terms through various interpreting methods; however, treaty application is a process of identifying the source of law and applying it. 28 Thus, it is important to separately analyze treaty interpretation to decide whether non-WTO treaties can be taken into account.
IV. THE RELATIVELY SELF-CONTAINED WTO TREATY SYSTEM
Whether a treaty is self-contained depends on whether the treaty interpreter can apply other treaties to decide the rights and obligations of the parties involved. If a treaty is not self-contained, it would be easier to apply other treaties without relying on treaty interpretation; whereas, if a treaty is selfcontained, the application of other treaties would be more difficult.
Some argue that the WTO system is not self-contained. 29 However, this Article takes the view that most treaties are closed systems given that interpreters are not authorized to rely on other treaties to decide the rights and obligations between the parties under the interpreted treaties. The exception is that customary international law is always applied to all treaties for the purpose In other words, the WTO system is basically self-contained from the perspective of treaty application, but the WTO system is not self-contained from the perspective of treaty interpretation. In the context of treaty interpretation, the WTO system is not self-contained because treaty interpretation is a process of determining the proper meaning of treaty terms. In order to determine the proper meaning of treaty terms, the interpreters must rely on customary rules of international law to interpret WTO agreements. The VCLT contains the customary rules of interpretation of public international law and is a source of law for the panels and the Appellate Body to interpret WTO agreements.
Substantively, the WTO system is self-contained to a large extent because the sources of law in the form of treaty provisions are the "covered agreements" under the DSU only. 30 Treaty interpreters of the WTO do not apply non-WTO treaties as a source of law. Thus, Article 1 (1) indicates that the DSU applies to "disputes brought pursuant to the consultation and dispute settlement Non-WTO treaties cannot be introduced into the operation of the WTO by direct application but can be introduced through treaty interpretation. Regarding Article 3(2) of the DSU, the Appellate Body in U.S. -Gasoline noted that "direction reflects a measure of recognition that the General Agreement is not to be read in clinical isolation from public international law.,, 33 If it refers to other non-WTO treaties, the requirement of not reading a WTO agreement in clinical isolation from other treaty systems must be based on treaty interpretation. Article 31 of the VCLT requires a treaty to be "interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 34 Article 32 also requires that the circumstance of the conclusion of a treaty be considered to confirm or determine the meaning.
35
According to the Appellate Body, consideration of the textual contents is the starting point for treaty interpretation and should be read in their context. When the text is equivocal, the object and purpose of the treaty is considered. The Appellate Body report in US -Shrimp provides:
A treaty interpreter must begin with, and focus upon, the text of the particular provision to be interpreted. It is in the words constituting that provision, read in their context, that the object and purpose of the states parties to the treaty must first be sought. Where the meaning imparted by the text itself is equivocal or inconclusive, or where confirmation of the correctness of the reading of the text itself is desired, light from the object and purpose of the treaty as a whole may usefully be sought.
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In the sections to follow, this Article will discuss the ordinary meaning of the textual contents, the context, the object and purpose 
A. Ordinary Meaning
Article 31(1) of the VCLT provides in part that "[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty .... ",3 Treaty interpreters tend to rely on dictionaries to interpret treaty terms of WTO agreements.3 8 However, a dictionary is not the only method available to interpret the ordinary meaning of a treaty term. A relevant question is whether a treaty interpreter can look at other treaties for the purpose of giving ordinary meaning to the term. The Appellate Body has suggested that they can. In its US -Shrimp report, the Appellate Body relied on other international instruments to decide the ordinary meaning of the term "exhaustible natural resources" in Article XX(g) of the General Agreement on
Tariffs and Trade 1994 (GATT 1994). The report provided:
From the perspective embodied in the preamble of the WTO Agreement, we note that the generic term "natural resources" in Article XX(g) is not "static" in its content or reference but is rather "by definition, evolutionary". It is, therefore, pertinent to note that modem international conventions and declarations make frequent references to natural resources as embracing both living and non-living resources.
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Examining non-WTO treaties to determine a term's ordinary meaning is helpful in clarifying the meaning of the WTO treaty terms and avoiding possible conflict with non-WTO treaties. The phrase "ordinary meaning" suggests that the interpreted term must be used widely and frequently. The Appellate Body's criterion of the "frequent references" made by "modem international conventions and declarations" indicates that the interpreted term when ordinarily used has a certain extent of breadth and frequency. However, the requirement that a term be "informative" is confusing because it does not address the essence of ordinary meaning.
Similarly, in the EC-Approval and Marketing ofBiotech Products Panel Report, with regard to relying on other treaties to decide the ordinary meaning of a treaty term, the panel provided:
The ordinary meaning of treaty terms is often determined on the basis of dictionaries. We think that, in addition to 37 he EC -Approval and Marketing of Biotech Products panel and Appellate Body reports confirm that non-WTO rules can be introduced into the WTO system through treaty interpretation when searching for the "ordinary meaning" of a WTO term. The Appellate Body and the panel reasoned that the "frequent references" made by "modem international conventions and declarations" and other relevant rules of international law are "informative" for the purpose of interpreting WTO agreements by relying on non-WTO rules. 4 1
B. Context
The Contextual Documents Include Agreements and Other Instruments
Article 31 of the VCLT includes the following provisions concerning the 42 reliance on context for treaty interpretation. Article 3 1(1) provides that "a treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context.' '43 Article 3 1(2) provides:
The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes: (a) any agreement relating to the treaty which 40 
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was made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.44
In terms of the non-WTO rules being considered as the "context" of the WTO agreement, it should be noted that in addition to an agreement, other "instruments," including unilateral ones, can also be considered as the context of a treaty to be interpreted. The International Law Commission provides:
The principle on which [Article 31(2)] is based is that a unilateral document cannot be regarded as forming part of the "context"... unless not only was it made in connexion with the conclusion of the treaty but its relation to the treaty was accepted in the same manner by the other parties.... What is proposed in [Article 31(2)] is that, for purposes of interpreting the treaty, these categories of documents should not be treated as mere evidence to which recourse may be had for the purpose of resolving an ambiguity or obscurity, but as part of the context for the purpose of arriving at the ordinary meaning of the terms of the treaty. 45 
The Contextual Document Must be Relevant
Article 31(2) of the VCLT provides in part:
The context for the purpose of the interpretation of a treaty shall comprise ... (a) any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty. 46 Thus, the main criteria for interpreting WTO agreements, is the "relationship" between the WTO agreements and non-WTO agreements or instruments. In 46. VCLT, supra note 6, art. 31(2) (emphasis added).
[Vol. 22:1 other words, the two must be "relating to," "in connection with," or "related to" each other. 47 Neither the Appellate Body nor any dispute settlement panels have provided a direct interpretation of the terms "relating to," "in connection with," or "related to" as used in the VCLT. However, the term "relating to" is also used in GATT Article XX(g) and the Appellate Body has previously interpreted this term. 4 8 In US -Gasoline, the Appellate Body indicated that although the parties of the dispute agree that the term "relating to" used in Article XX(g) of the GATT 1994 is an equivalent of "primarily aimed at," the "phrase 'primarily aimed at' is not itself treaty language and was not designed as a simple litmus test for inclusion or exclusion from Article XX(g). ' 49 The term "relating to" does not mean that the relationship should be as close if one is the primary aim of the other. One commentator suggested that, in order to be related to the treaty and thus a part of the "context," an instrument "must be concerned with the substance of the treaty and clarify certain concepts in the treaty or limit its field of application. It must equally be drawn up on the occasion of the conclusion of the treaty., 50 Phrased differently, as long as there is a substantive relationship between the two, it meets the requirement of "relating to," "in connection with," and "related to."
Broad Consensus Is a Useful Indication of Relevance
The Appellate Body in EC -Chicken Cuts confirmed that the Harmonized System (HS) constituted relevant "context" to interpret a Member's schedule of concessions, and that the "broad consensus" among WTO Members to rely on such non-WTO rules helped confirm the needed relations.
The Harmonized System is not, formally, part of the WTO Agreement, as it has not been incorporated, in whole or in part, into that Agreement. Nevertheless, the concept of "context", under Article 31, is not limited to the treaty textnamely, the WTO Agreement-but may also extend to "any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty", within the meaning of Article 31(2)(a) of the Vienna Convention, and to "any instrument which was made by one or more parties in connection with the conclusion of the treaty 47. Id. 
General Agreement on
2012]
and accepted by the other parties as an instrument related to the treaty", within the meaning of Article 31(2)(b) of the Vienna Convention. Moreover, should the criteria in Article 31 (3)(c) be fulfilled, the Harmonized System may qualify as a "relevant rule[] of international law applicable in the relations between the parties".
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The Appellate Body's report further provides:
[P]rior to, during, as well as after the Uruguay Round negotiations, there was broad consensus among the GATT Contracting Parties to use the Harmonized System as the basis for their WTO Schedules, notably with respect to agricultural products. In our view, this consensus constitutes an "agreement" between WTO Members "relating to" the WTO Agreement that was "made in connection with the conclusion of' that Agreement, within the meaning of Article 31 (2)(a) of the Vienna Convention. As such, this agreement is "context" under Article 31 (2)(a) for the purpose of interpreting the WTO agreements, of which the EC Schedule is an integral part. In this light, we consider that the Harmonized System is relevant for purposes of interpreting tariff commitments in the WTO Members' Schedules.
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The Panel Report on EC -Tariff Treatment of Certain Information Technology Products also confirms that the HS can be used as context for interpreting WTO agreements because of its "close link" with the WTO agreements. This "close link" is shown by the relevant WTO agreements referring to the HS for the purpose of defining product coverage:
In establishing that the HS provided relevant "context" for the interpretation of a Member's schedule, the Appellate Body took into consideration a number of factors. While noting that WT/DS68/AB/R (June 5, 1998) ("We are puzzled by the fact that the Panel, in its effort to interpret the terms of [the EC Schedule], did not consider the Harmonized System and its Explanatory Notes. We note that during the Uruguay Round negotiations, both the European Communities and the United States were parties to the Harmonized System. Furthermore, it appears to be undisputed that the Uruguay Round tariff negotiations were held on the basis of the Harmonized System's nomenclature and that requests for, and offers of, concessions were normally made in terms of this nomenclature.").
[Vol. 22:1 DIFF BTw TREATY INTERP & TREATY APP the HS was not formally part of the WTO Agreement and was not incorporated, in whole or in part, into that Agreement, the Appellate Body observed that the vast majority of WTO Members are also contracting parties to the HS and identified what it considered was a "close link" between the HS and the WTO Agreement. Specifically, the Appellate Body observed that a number of WTO agreements resulting from the Uruguay Round, including the Agreement on Rules of Origin (in Article 9), the Agreement on Subsidies and Countervailing Measures (in Article 27), and the Agreement on Textiles and Clothing (in Article 2 and the Annex thereto), refer to the HS for purposes of defining product coverage within the agreement or the products subject to particular provisions.
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The Panel Report on the same case further indicates that the Information Technology Agreement (ITA) is an instrument that may be used to provide context for WTO treaty interpretation because the ITA was proposed, drafted, and agreed to by a subset of WTO Members and other states or separate custom territories in the process of acceding to the WTO. 54 In this regard, the Panel Report lowers the "broad consensus" threshold. As long as there is a subset of WTO Members engaged in the process of negotiating and concluding the ITA and such Members modified their tariff schedules accordingly, the relationship threshold is met. The relevant paragraphs provide:
Setting aside for the moment whether the ITA is a treaty or not, Article 31(2) recognizes that both "agreements" and "instruments" may qualify as context as long as they meet certain conditions. The Vienna Convention refers to the concepts of "agreement" and "instrument" within the definition of "treaty" above. The statement by the International Law Commission above implies that a qualifying "instrument" may even be a unilateral "document" so long as it complies with the additional requirements in Article 31 (2)(b) that it was "made in connection with the conclusion of the treaty", and "its relation to the treaty was accepted in the same manner by the other parties". In light of this, it is useful to consider whether the ITA is concerned with the substance of the treaty, clarifies concepts in the WTO Agreement, or otherwise limits its field of application, and the extent to which it was drawn 
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up on the occasion of the conclusion of the treaty.... At a minimum, the ITA qualifies as an "instrument" for the purposes of Article 31(2)(b). The ITA was proposed, drafted and agreed to by a subset of WTO Members and states or separate customs territories in the process of acceding to the WTO. ITA participants in turn modified their WTO Schedules, which themselves form part of the WTO Agreement, following the conclusion and signing of the ITA. In this sense, the parties recognized the ITA as an "instrument" as we understand that term. 
Sufficient Linkage
The criteria given by the Appellate Body and the EC -Technology panel for meeting the relationship requirement, as quoted above, include showing: a broad consensus among the parties to use a non-WTO agreement as the basis for a WTO agreement; the vast majority of the parties are also parties to the non-WTO agreement; a number of WTO agreements refer to the non-WTO agreement for purposes of defining the agreements' coverage; and a subset of WTO Members engaged in the process of negotiating and concluding the agreement and they amended their tariff schedules accordingly. 57 The terms "relating to," "in connection with," and "related to" as used in Article 31(2) are not very strict criteria to meet. These terms only require some connection or relationship between the non-WTO agreement or instrument and the interpreted WTO agreement.
The EC -Technology panel and Appellate Body reports confirm that the HS is "context" as a result of the broad consensus among the parties to use the HS as the basis for their WTO Schedules. The HS is "context" because the vast majority of WTO Members are also contracting parties to the HS, and the Members identified a "close link" between the HS and the WTO Agreement. The ITA is "context" because it was made by a subset of WTO Members in connection with the conclusion of the treaty and accepted by WTO Members as an instrument related to the treaty. The WTO Members have proved a certain amount of connection or relationship between the HS and the WTO tariff schedules (the connection being the broad consensus to use the HS), between the HS and the WTO Agreement (the connection being the close link) and between the ITA and the WTO Agreement concerning the tariff schedule (the 55 connection being that the ITA was proposed, drafted and agreed to by some WTO Members and the participants of the ITA in turn modified their WTO Schedules). In addition to these specific situations establishing needed connections or relations, the needed connection or relation may also be established as long as certain linkage exists for the purpose of accounting for a non-WTO treaty to interpret a WTO agreement.
C. Subsequent Agreement or Practice and Relevant Rules
Article 31(3) of the VCLT provides:
There shall be taken into account, together with the context: (a) any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any relevant rules of international law applicable in the relations between the parties. 58 Thus, the three named situations are subsequent agreement, subsequent practice, and relevant rules of international law.
Subsequent agreement must concern "the interpretation of the treaty or the application of its provisions., 59 It is rare for a non-WTO treaty concluded between WTO Members to provide an interpretation of a WTO agreement or the application of its provisions. Thus, the first situation is not very relevant to the discussion in this Article.
Relevant rules of international law must be "relevant" and "applicable" to the relationship between the parties. However, these requirements are not very strict, and they should not be over utilized. For instance, if all environmental agreements are considered relevant to the WTO mentioning anything about the environment or sustainable development, it would be too broad and would result in adding to or diminishing the rights and obligations of WTO Members. Thus, when the word "relevant" is interpreted, the interpreter should account for the degree of relevancy between the non-WTO treaty and the relevant WTO agreement. If the relevancy is remote, a WTO treaty interpreter should not take the environmental agreement into account.
Additional cases confirm reliance on subsequent practice to assist treaty interpretation. Commentators and WTO interpreters have elaborated on some of the criteria. Subsequent practice must not be a 58. VCLT, supra note 6, art. 31(3) (emphasis added The Appellate Body Report, Japan -Alcoholic Beverages I, explains that "subsequent practice" within the meaning of Article 31(3)(b) entails a "'concordant, common and consistent' sequence of acts or pronouncements which is sufficient to establish a discernible pattern implying the agreement of the parties [to a treaty] regarding its interpretation." 61 The Appellate Body's Report in US -Gambling explains that there are two elements for the purpose of establishing "subsequent practice": "(i) there must be a common, consistent, discernible pattern of acts or pronouncements; and (ii) those acts or pronouncements must imply agreement on the interpretation of the relevant provision., 62 In reference to the criteria for subsequent practice, the Appellate Body in its Report on EC -Chicken provided:
We share the Panel's view that not each and every party must have engaged in a particular practice for it to qualify as a "common" and "concordant" practice. Nevertheless, practice by some, but not all parties is obviously not of the same order as practice by only one, or very few parties. To our mind, it would be difficult to establish a "concordant, common and discernible pattern" on the basis of acts or pronouncements of one, or very few parties to a multilateral treaty, such as the WTO Agreement. 63 Thus, the subsequent practice must be a "concordant, common and consistent sequence of acts or pronouncements sufficient to establish a Under these criteria, a non-WTO agreement can theoretically be a subsequent practice for the purpose of interpreting a WTO agreement. However, it is a rare situation where there is an agreement concluded outside the WTO system where WTO members participate and practice concordantly subsequent to the agreement to indicate the meaning or intention of the WTO agreement.
D. Object and Purpose
Article 31 (1) of the VCLT requires treaty interpreters to assign ordinary meaning to the terms of the treaty in their context and in the light of their "object and purpose. '65 Normally, treaty interpreters must account for the object and purpose of the whole agreement. For instance, the Appellate Body in Argentina -Textiles and Apparel provided:
In accordance with the general rules of treaty interpretation set out in Article 31 of the Vienna Convention, Article 11: 1(b), first sentence, must be read in its context and in light of the object and purpose of the GATT 1994. Article 11: 1(a) is part of the context of Article 11:1(b); it requires that a Member must accord to the commerce of the other Members "treatment no less favourable than that provided for" in its Schedule. It is evident to us that the application of customs duties in excess of those provided for in a Member's Schedule, inconsistent with the first sentence of Article 11:1(b), constitutes "less favourable" treatment under the provisions of Article 11: 1 (a). 66 Article 31 requires that ordinary meaning be given to the terms of the 67 treaty when considering the treaty's object and purpose. Therefore, a treaty interpreter must determine the object and purpose of the interpreted treaty. WTO interpreters have little room to account for non-WTO treaties when identifying the "object and purpose" of a WTO agreement.
E. Circumstances of Conclusion
Article 32 of the VCLT provides supplementary means of interpretation. 68 It provides:
Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable. 69 WTO jurisprudence confirms that non-WTO documents, including a WTO Member's legislation and its court judgments, can be considered the circumstances of conclusion of a WTO agreement. Thus non-WTO documents may be taken into account by treaty interpreters when interpreting a WTO agreement.
The Panel Report on EC-Chicken clearly indicates that EC regulations can be "circumstances of conclusion" for the purpose of treaty interpretation of WTO agreements. The Report provides that "the mere fact that an act, such as EC Regulation No. 535/94, is unilateral, does not mean that that act is automatically disqualified from consideration under Article 32 of the Vienna Convention." 70 The Panel reasoned that:
[S]ince EC Regulation No. 535/94 was published prior to the conclusion of the EC Schedule, the WTO Membership may be considered to have had constructive knowledge of that Regulation at the time the EC Schedule was concluded for the purposes of Article 32 of the Vienna Convention. In this regard, we disagree with the European Communities that Members should have specifically raised EC Regulation No. 535/94 during the verification period in order for it to form part of the "circumstances of conclusion" Convention." 72 The same Panel Report also confirms that EC judgments can be "circumstance of conclusion" for a WTO agreement, providing:
Regarding the question of whether or not court judgements can be considered as "circumstances of conclusion" under Article 32 of the Vienna Convention, the Panel recalls that, in EC -Computer Equipment, the Appellate Body explicitly stated that the importing Member's classification practice during the Uruguay Round and that Member's "legislation" that was applicable at that time should have been taken into consideration under Article 32. As has been noted by the parties in this case, the issue arises as to whether the Appellate Body's list is exhaustive or, rather, is merely linked to the particular facts of that case, implying that other unlisted items may also qualify. The Appellate Body's report tends to indicate that the latter interpretation is the valid one -that is, the Appellate Body was merely making a pronouncement on the basis of the facts that were available to it in that case rather than seeking to provide an exhaustive list of items qualifying as "circumstances of conclusion" in all cases. This would suggest that a valid distinction cannot be drawn between, on the one hand, EC legislation and, on the other hand, ECJ judgements for the purposes of Article 32 of the Vienna Convention. Accordingly, the Panel considers that court judgements, such as the Dinter and Gausepohl judgements, may be considered under Article 32 of the Vienna Convention.
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The EC -Chicken Appellate Body Report confirms that those documents, which are neither bilateral nor multilateral, can still be "circumstances of conclusion" for the purpose of treaty interpretation:
